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or his goods ; and for this purpose a public vehicle previously hired, 
is considered a private vehicle. 9 

The Court reached its decision in the principal case on the theory 
that it was dealing with a case of the second class : that the railroad 
by the regulation in question, sought to restrict the use of adjacent 
navigable waters of the United States by independent tug-boat 
owners. The Court assumed that a tug-boat in docking a vessel 
makes no use of the pier proper, but only of the surrounding waters. 
"He (complainant) does not ask to be allowed to go upon the pier 
or other property of the defendant, or make any use of it for the 
purpose of soliciting business or otherwise, as claimed by the hack- 
men." It is submitted that this is too nice a distinction in fact, 
and that the decision could have been reached more rationally by 
considering the case as one under the exception to the third class 
of case discussed in relation to private conveyances. The facts 
showed that the coal was delivered at the pier "to whatever vessel 
or vessels the shippers or consignee of the same may designate." 
The steamer "Horda" was the private vessel of the consignee ; and in 
bringing her to the pier, the services of a tug-boat were no less 
necessary than are those of a driver to a vehicle on land. It is also 
true that the complainant's contract to dock the steamer was made 
previous to the docking; and the case was not one of a tug solicit- 
ing business at the pier, but of the right to the use of the pier by a 
tug already in contract with the person whose legal right it was to 
receive the coal. 

F. L. B. 



Constitutional Law — Violation of the Thirteenth 
Amendment. — In a recent case in Georgia 1 the question before 
the court was the constitutionality of those sections of the Penal 
Code making it a misdemeanor to contract to perform services 
with intent not to perform them ; 2 and making satisfactory 
proof of the contract and the failure to perform, prima facie evi- 
dence of an intent to defraud. 3 The court held the first provision 
constitutional, and refused to discuss the second as it was not before 
them under the facts of the case. The argument of the court was 
that it was not the breach of contract that was made a crime, but 
the intent to defraud, and the actual defrauding of another by virtue 
of such intent. There is no reason why fraudulent practices should 
not be made crimes, and if in the course of their punishment, the 

9 Griswold v. Webb, 19 Atl. Rep. 143 (R. I., 1889) ; Summitt v. State, 8 
Lea 413 (Term., 1881) ; I Fetter on Carriers, Section 245; Masterson v. Short, 
33 How. Pr. 481 (N. Y., 1867). 

"Latson v. Wells, 71 S. E. 1052 (Ga., 1911). 

*Ga. Penal Code, 1910, Sec. 715. 

3 Ga. Penal Code, 1910, Sec. 716. 
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guilty person is compelled to perform an obligation, this is not in- 
voluntary servitude within the meaning of the Thirteenth Amend- 
ment. 

The question is ably discussed in the leading case of Bailey v. 
Alabama. 4 The facts in that case differed from those in Latson 
v. Wells only in that the statutory provisions were all included 
in one section instead of two separate ones. The act was held 
unconstitutional. Justice Hughes in his opinion says, in effect, 
that before the amendment making the refusal to perform 
prima facie evidence of an intent to defraud, the act did not make 
the mere breach a crime. The intent was the essential ingredient, 
and this had to be proved. In the case at bar there was no intent 
to defraud or at least no evidence of it ; but the defendant could not 
testify that he did not intend to injure or defraud. He stood stripped 
by the statute of the presumption, and exposed to conviction for 
fraud upon evidence only of contracting and failing to fulfill his 
obligation. If the service is rendered in liquidation of a debt, there 
is no punishment. Though the statute in terms is to punish fraud, 
still its natural effect is to expose to punishment for crime, those 
who fail or refuse to perform their contracts; and judging its purpose 
by its effect, it seeks in this way to provide the means of com- 
pulsion through which performance of such service may be secured. 

Objection to the constitutionality of these statutes was made 
under the Thirteenth Amendment and the protecting generalities of 
the words "involuntary servitude." That these words are not con- 
fined to African slavery but apply to civil freedom in general, there 
can be no doubt." In accordance with this interpretation, Congress 
has legislated against peonage," and this, it is held in Bailey v. Ala- 
bama, "necessarily includes all legislation which seeks to compel the 
service or labor by making it a crime to refuse or fail to perform it." 
The opinion continues, "if it (the state) cannot punish the servant 
as a criminal for the mere failure or refusal to serve without paying 
his debt, it is not permitted to accomplish the same result by enacting 
a statutory presumption which, upon proof of no other fact, exposes 
him to conviction and punishment." In view of this language, it is 
difficult to see how the Georgia court in the principal case, dis- 
tinguishes their decision on the ground that it was the evidentiary 
portion of the Alabama statute that influenced the United States 
Supreme Court, and that there was nothing in that decision that 
declared the main body of the statute unconstitutional. 

'219 U. S. 219 (1910). 

•Civil Rights Cases, 109 U. S. 20 (1883) ; Op. Atty's Gen'l, Vol. 25, 477 
(1905). "I have no hesitation in saying that any person held to labor or 
service against his will, although he may have voluntarily contracted to 
submit himself to such control is in a condition of involuntary servitude 
within the meaning of the constitution." 

•Revised Statutes, Sec. 1990. 
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No cases other than those mentioned, bring up the point of the 
refusal to perform being prima facie evidence ; and only a few have 
presented the main question. Of these, the trend seems to be that 
such an act is constitutional. 7 In spite of the opinion in Bailey v. 
Alabama, we are much impressed with the dissent in that case, of 
Mr. Justice Holmes. He points out that making a breach of contract 
a crime is merely a question of the quantum of compulsion. Any 
legal liability has this effect, and the addition of criminal liability 
to a fine or damages, simply intensifies the legal motive for doing 
right; it does not create it. To hold otherwise, is saying that the 
Thirteenth Amendment outlaws contracts for labor. Compulsory 
work for no private master in a jail is not peonage. If work in a 
jail is not condemned in itself, without regard to what conduct it 
punishes, it may be made a consequence of any conduct that the 
state has power to punish. Moreover no person is required to 
enter into such a contract unless he chooses to do so; and if he does 
so, he must take the consequences applied by the law to the violation 
of a contract into which he has voluntarily entered, just as he sub- 
jects himself to any other penalties of the law." There seems no 
reason why making the actual breach prima facie evidence should 
alter these considerations. The fact is to be merely prima facie 
evidence: it is not conclusive. Standing alone, it does not neces- 
sarily determine the guilt of the accused. In most cases of this 
sort, if the party breaking the contract has good reason for so doing 
and does not intend to defraud, he is able to prove it, whereas it is 
usually impossible for the other party to prove fraudulent motive 
in leaving his employment. A statute providing that one fact shall 
be prima facie evidence of the main fact in issue is not unconstitu- 
tional if there is a rational connection between the fact and the ulti- 
mate fact presumed. 10 In view of these considerations and the 
state of the law on the subject it is unfortunate that the Supreme 
Court of Georgia in Latson v. Wells felt compelled to reconcile their 
decision with Bailey v. Alabama, instead of openly expressing what 
their opinion certainly intimates — that these statutes considered 
separately or together are constitutional. 

C. H. S. Jr. 



Partnership — Dissolution — Powers of a Partner. — On 
December 15th, one of two partners retired from the firm and noti- 
fied the plaintiff bank of this fact, having previously instructed it 

'Ex Parte Riley, 94 Ala. 82 (1891) ; State v. Williams, 32 S. C. 123 
(1889), but cf. Slaughter-house Cases, 16 Wall. 36 (1872), presenting a 
decision contra, on an analogous statute. 

'State v. Williams, supra, cf. statement in Op. A. G., Vol. 25, 477 (1905). 

'Bailey v. State, 161 Ala. 78 (1909). 

"M. J. & K. R. R. v. Turnipseed, 219 TJ. S. 35 (1910). 



